
December 13,1999 

The Honorable Tom Bliley 
chairman 
Committee on Commerce 
2 125 Rayburn HOW Office Building 
Washington, PC 20515 

Dear chairman Bliley: 

In a November 23, 1999, letter to tine American Hospital Association @HA), you asked 
for the AHA’s vkws 011 a vtiety of matters related to the Na?iona.l PractiticPner Data 
Bank (NPDB). We appreciate the c~pporttity to share those views with you. 

The AHA supports tie goals of the Heakh Care Quality Improvement Act, mda which 
the N.pDB was created. The act reG0gnizes the importance Of e~coI.U%ging Eulcj 
supporting efkctivc professional peer review to help protect ~onsurners from 
incompetent or dmgercm performxxe by practitioners. The AHA and its members are 
engaged in a range of activities to help hos#als and health systerus d&ver the highest 
cpality care. None is more important than the pee.r review and quali~ assurance 
activities that occur everqr day ia hospitals across tie country. 

Hospitals and other health care organizations hold a unique position in to&y’s society. 
Their px-irnzu-y focus is the care of individuals and their families. The hospital board and 
!eaderstip, in conjunction with the clinkal staE3 xnust develop and implement 
comprehensive systems and procedures to safeguard and enhance the quality of patient 
care arrd services. They also actively monitor and immediately act upon, where 
appropriate, the knowkd~e gained fkom those sytiems aad proceches so that patient and 
stafkfkty is ensured and patient care improved. 

Evwy health care orgtizaticu7 must provide a safe environment> and continually strive to 
ensure the safe delivery of health care services. The oqtization must also ensure that 
the wortiotce, including all clinical staff tiliated with the organization, is competent, 
adequately credentialed and trained. 

I%e recent ktitute of Medicins report has brought a sharp focus to the issue of medical 
error. The AHA and its members have launched an initiative to address rn&kation error, 
one of the most cOrnmoa medical errors. Our initiative inclucks education, such. ZIS 
providing cssuccessfk~ practices” that can help reduce errors, atld parttzerships with other 
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orgG.zations that have bee11 leaders in addressing this issue. Across the nation, hospitals 
are taking a comprehensive look at their ability to prevent medication erron and make 
improverxxents where needed. 

To make this effort a success, we need an environment that supports the acknowledgment 
of error, not one that threatens punishment or fear of legal prosecution for doctors, 
nurses! ;-ind other caregivers who step fon;sPard after an utiortunate mistake is made. 

WC relnind you of this because tie NPDB does not exist in a vacuum- ISsues of patient 
szfety and care impravement are now, and must continue to be, addressed at the local. 
level. AHA beliwes that the NPDB should not inhibit effective peer review activities. 

The following is in response to your specific questions. 

1. 1s there underreporting to the IWDB? 

Hospitals take seriously their legal reporting c49igaCon.s to the NIPDB. TJx AHA is not 
aware of any data which documents that hospitis are not mzedng these obligations. 
Questions about potential noncon@iance appear to be based on anecdotal information 
and studies that use ;he level of hospital reportkg to suggest that NPDB requirements are 
not being me t. Whik a number of hospit& have been noted as not reporting to the 
NPDB, that does not mean that they are not e@eclively overseeing health care 
practitkmex The studies we are agate of continue to measure cuTTent reporting whist 
whal appears to have been, at best: projections of flxure reporting at the tinvz the NPDB 
was created. 

There is no reason to assume that. the nlrmhrs of adverse actions have rcmaincci constant. 
since before the inception of the NPDB. It is also natural tlut the threshold for reporting 
to the NPDB may have become a benchmark for addressing more serious situations. 
Reporting and being reported are viewed as serious actions. Alternative interventions 
include the use of supcrvisionl requiring medical education, znd short-term limitations on 
pfivileges. Hospitals are, of course, accmmtable for the care within the facility and bear 
legal responsibility. 

The potential consequences for hospitals that are involved in adverse actions a.re 
significant. Notwithstanding the immunity provision of the statute, hospitals continue 
to face litigation related to adverse actions. At the same titne they are subject to 
sanctions from the Nl?DB for failing to report. 

2. Sbuld there be expanded reporting regarding discipCnary actions? 

The AHA is concerned that reporting to tie NPDB not create a disincentive for effective 
peer review. The reporting threshold in the statute recognized that the seriousness of 
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events that might be subject to peer review would vary. If the tieshold is too low, it 
may in&de events that are not really usefuf as potentid indicators of a problem. Peer 
review creates tension. Reporting to tie VPDB increases that tension. The NPDZ3 is still 
on& an adjunct to a hospital’s credentialing process. luospitals and others are not limited 
by what is available in the NPDB. The normal scre&ng process and rigorous fofiow-up 
are the foundation for credentialins decisions. 

Instead of expanding the nu.mIw ofreportable events, the AHA would enc~urqe greater 
protection for the kind of intensive review and follow-up that can best be accomplished 
withotit fear of someone’s name being published in the NPDB. The AHA md its 
members are wmmitrted to demonstrating the accountability of hospitals to their 
con~~~unities. Ilmpkmeatation of an efkctiw peer review process is the responsibility of 
the hospital board, leadership, and medical staff. The peer review process can always be 
strengthened. Training for medical staff and others who participate Jo an important 
factor. Recently, the Joint Commission on Accreditation of Health Care Organizations 
(JcMiO) issued guidelines for an effective peer review process. &IX30 will be 
assessl~~g compliance with those guidelines. Stren@hening the peer review process in 
turn strengthens the foundation of WDB. 

3. Should there be additional saxtions fm nomm~limce? 

The AHA is not awalre of ~IIY evidence suggesting that noncompliance with reporting 
requkements ,bs risen to a level that merits either legislative or regulatory action. 
Again, focusing on penalties is a punitive approach. Individual instances of 
noncompliance should be dealt with through the Current enforcement process. 
Sanctions already are available to tie Secretary. We are nor aware OT any data 
indicating these tools are ixre&C:rive. 

4. Has AHA assessed hospitals’ current level of compliance with the NPDB reportkg 
reyirements? 

The AHA has not conducted any studks of hospitil compliance with the NPDB 
requirements. But, the intense k-xerest and concern of our members about data 
confidentiality indicates that reports are Ix@ made, with great reliance on the 
confidentiality protection. 

5. What has the AHA done to infbxm memkrs of their repcwting obligations? 

At the creation of the NPDB, and in its early implementation, the AI3[A educated its 
members about the law and its requirements. Since that time, we have proukkd 
updates as new developments occurred, e.g. the 1998 proposed regulation. 
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6. Are hospitals querying the NPDB before hiring a practitioner? 

The NPDB is actively used by hospitals. Hospitals take seriously their legal obligatjan 
to query 7 and to use the information as part of their credentialing process. The AHA is 
not aware of any evidence that hospitals are not meeting their querying obligation. 

7. Is there ZI need for additional sanctions for Glnrc to query the data bank? 

We do not believe additional sanctions are needed. Again, since there is no evidence 
that hospitals are nor: complying, and no information which indicates that use of the 
existing enforce,ment process and sanctions is ineffective, why impose additional 
sanctions’? 

8. What has the AHA done to assess the current compliance of hospirals with tkir 
querying obligations? 

In the absence of my compelhg evidence of noncompliance, the AHA has not 
su..rve_ued hospital compliance with NPDB querying obligations- Our information is 
anecdotal. 

9. Rwt hs the AHA done to hfm~,~~ members of their querying obligations? 

(Sam2 as response to question 5.) 

10. How might the AI-L4 improve its efhrts to inform members about their NPDB 
o bligatiom’? 

We believe that hospitals are very aware of their NFDB obligations. Ln contrast to 
other area, where the statute or reflations are ambimous, the NPDB provisions are 
explicit about what is required. The AHA continues to provide information to the 
members as developments occur- The AHA web page and weekly nevlspaper are the 
primary vehicle for getting this type of information Out to the hospitals- 

11. Should information on crimti convictions be added to the NPDB? 

It is our understanding that this type of information can be obtained as a matter of 
public record. Only the occasion;il media report covering an exceptional situation 
suggests that inclusion of this type of information WOLU be beneficial. 
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12. If ckni.nal convictions were added, should that 
public through the NPDB or another means? 
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information be available to the 

As mentioned above, criminal convictions are already a matter of public record. If a 
decision urere made to make this infcmnation available to the public it does not need to 
be dissexnimted by the NPDB. 

13. Should hospitals be required to query regarding residents and interns? 

We assume that, in practically every ckcumlstance, a resident is coming directly from 
medical school. The resident would not have any prior experience that might be the 
subject of a report to the NKM3- The normal screew process would be sufficient to 
elicit background inf’cmnation and pursue further inquiries if necessary. Regarding 
interns, most of those programs have been folded into residencies. There would be 
even lzss likelihood of reports on interns in the NPDB than on Iesidmts. 

14. Sholrld information relating to disciplinary actions k msde available to the public? 

Public disclosure would breach the promise of confidentiaMy under which the NPDB 
wti created and the reports are being submitted. Public disclosure would not provide 
sufficient benefit to the consumer to outweigh the likely adverse effect on peer review. 

Since its inception, there 1~s been concern that inlbmation rqmrted to the hTDB under 
the promise of confidentiality would be disclosed. The normal tensions created by peer 
ret-jew would be significantly heightered ifre?orts were avai!able to the ptiblic. Since 
reporting is marrdatory, and tI-re NPCIB itself indicates that the information should only be 
used by agencies and institutions as a suppiement to the primaT credentialing process 
and as a possible indication that there is a problem, public disclosure of this information 
wTou1.d not bs appropriate. The N’PDB’s primary purpose is to serve as a “fla&@’ 
system for health caze facilities, licensing boards, and professional societies. The 
purpose is to “alert” these agencies to the possibility of incompetent/dangerous 
performance by a health care practitioner. 

If disclosure of this information were contemplated, it would kediately raise: the 
question about access to other related information to explain or help evaluate the 
&uatiorI. Stiply knowing that a disciplinary action mxrred is not sufficient to 
evaluate its significance. This would potentially involve all other aspem of the 
practitioner ’ s petikmxmce that are used in the credentialing process. This would 
seriously compromise the rights of an individual as well as ti individual’s privacy. It 
also bypasses the obligation and responsibility of the agency or health care institution to 
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c&ically review these factors when granting credentials axed privileges to a practitioxm. 
I&spitAs and others who currently have access are expected to consider the report in 
the context of other kfomlation that can be obkned. 

Ah, decisions will be made on an individual basis, and may he chalknged and 
changed. There may be inconsistency with medical board decisions. ,411 of &se are 
rx-ognizec,i md anticipated ~JI a hospital credentialing process. In isolation, the reports 
i.n the NPDB do not provide sufficienr iafwmation to de=rnCne whether a perforwce 
problem exists. 

We uadersta.gd that in Some statzs there is public access to certtin t)lpes of infixmath 
regarding advsrss acti~ras of a licensing boatd. We are not familiar enough with those 
situations to cOrxUIvxt on the-ir experiences. - 

The AHA reco@Gzes that conSurJ;iera have a le,gi+tiate interest in knowing that tie 
practitioners and otIxxs from whom they resive care itre professionalIy competent. 
Opening the NPDB, however, is not the best way to respond to that concern. 

15. Should information on malpractice payments be available to the public? 

There is a si~ificant &stir&on betWwn malpractice payments made in settlement of 
liti@ion md those payments made in satisfaction of a judgment or j wy verdict. As w4.h 
disciplinary actions, reporcts of SeMements would, at most, serve as notice of possible 
pcrfiirmmce pr&lerns. The: YPDB statute itself argues against public disclosure of 
settlement reports. It cautions thar settlement of a malpractice claim should m be 

kterprefed to msan that malpractice occurred. For a xnvlrner hying to evaluate a 
potential care&w, knowh~ only that a settlement occurred n:ould be misleading. A 
comumer’s decisim based on a settlement report could have serious adverse 
comeyuences for a practitioner. 

As presently stxucmed, the da& bank does not differentiate between payments made in 
situations involving substandard care and payments m& for a variety of reasons, e.g. 
to eliminate defense of a frivolous or nonmetitorious claim, or to m-inimhthecostof 
litigation. There is no minimum thtesbold for reporting amounts paid in relation to 
malpractice claims 01- iitigation. It is also tie case that settlements alre Usually entered 
into with confidentiality provisions. l[t would raise serious concerns if these agreements 
were superceded by NPDB requirements. We undersand that some of this information 
is available in several states. We are not currently famibr enough with those 
experiences to comment on how they work- 
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16, Would the public support release of infcmnation reported to the NPDB? 

The AHA cannot speak for the general public. We believe there are legitimate arid 
competing interests involved in balancing accountability and confidentiality. We 
question w’hether the NPDB is the most appropriate vehicle for resolving that issue. 

Hospitals are comMitted to the delivery of high quality care to zomxntities across t.Jx 
country. One impartant tool far the assurance of quality care for consumers is effective 
peer- review. Instead of narrou;ing the oonfidexxiality protection, there is a need for 
adequaw ZWI uniform protections fc?r peer review activity across the country, to foster 
and enable the kind of quality reviews that are essential to the delivery of high quality 
care. Coupled with adequate confidentiality protections, a lIonpunitive ex-wironment cm 
be created that fosters the tough questions and hard assessments that lead to real 
improvement. 

We hop this response addresses your conceixs. We will be pleased to provide any 
additional information regarding the NPJX3 at your request. 

Sincerely, 

Dick Davidson 
President. 

cc: The Honorable John II. Xngell, Ranking Member 
The Honorable Fred Upton, Chairman, Subcommittee cm CIvetsight and 
lnvestieations 
The Honorable Ron Klink, Ranking Member, Subcommittee on Oversight and 
Investigations 


